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to protect children from offences of sexual assault, sexual harazsment and pornography
and provide for establishment of Special Courizs for trial of such offences and for
matiers connected therewith or incidental thereto.

WeEREas clouse (3) of article 13 of the Constitution, inter alia, empowers the State to
malke special provisions for children:

Arvn werRE &5 |, the Government of India has acceded on the 11th December, 1992 to the
Comrvention on the Rights of the Child, adopted by the General Assembly of the United
Nations, which has prescribed a set of standards to be followed by all State parties in
securing the best interests of the child:

Anvn wEEREAS it is necessary for the proper development of the child that his or her
right to privacy and confidentiality be protected and respected by every person by all means
and through all stages of a judicial process involving the child:

Ann wHERE S it iz imperative that the law operates in a manner that the best interest
and well being of the child are regarded as being of paromount importance at every stage, to
ensure the healthy physical, emotiomal, intellectual and soeial development of the child:

Avn weEREss the State Parties to the Convention on the Rights of the Child agre
recuired to undertake all appropriate national , bilateral and multilateral measures to prevent—

{a ) the inducement or coercion of a child to engage inamy unlawiful sexual activaty:
(&) the exploitative vse of cluldren in prostituhonor other unlavwful sexual practices:
() the exploitative use of children in pornographic performances and materials:
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Arvn whEzEAs sexual exploitation and sexual abuse of children are heinous erimes ond
need to be effectively addressed.
Be it enncted by Parlioment in the Sixty-second Year of the Republic of Indin as follows:—
CHAPTERI
PrRELDMINARY
Short titlpd. 1. (1) Tlus Act may be called the Protection of Cluldren from Sexual Offences Act, 2011
extemt  an

EOTLMence ment. {27 It extends to the whole of India, except the State of Jammu and Kashmir

{#) It shall come into force onsuchdate as the Central Gorvernment may, by notification
in the Official Gazette, appoint.

Definitions. 2. (1) In this Act, unless the context otherwise requires, —
{a) "aggrorated sexunl assoult” hos the same meoing os assigned to it in section ©:
(&) "aggravated penetrative sexual assault” hos the saome meaning os assigned
to it insection 3
{c) "armed forces or securnity forces” means armed forces of the Unonor security

forces or police forces, as specified in the Schedule

(&) "child" means amy person below the age of eighteen years sove as provided
otherwise:

{¢) "domestic relationslup” shall have the saome meamng as assigned to it in
clouse (f) of section 2 of the Protection of Women from Domestic Violence Act, 20035:

{f) "peretrative sexual assoult” hos the same meaning as assigned fo it in section 3:
{g) “sexual assault” has the same meamng as assigned to 1t 1n section 7:
{#) "sexual harassment” has the same meaning as assigned to it in section 11:

{i} "shared household” means o household where the person charged with the
offence lives in a domestic relationship with the parent of the child and the child:
{j} "Special Court” means a cowrt designated as such under section 28:
{k) "Special Public Prosecutor” means a Public Prosecuior appointed under section 532:
{2 The words and expressions used herein and not defined but defined in the Indion
Penal Code, the Code of Criminal Procedure, 1975, the Ihrvenile Justice (Care and Protection

of Children) Act, 2000 and the Information Technology Act, 2000 shall have the meanings
respectively assigned to them in the said Codes or the Acts.

CHAPTERII
SEXUAL OFFENCES AGAINST CHILDREN

A —PENETRSITVE SEXUAL ASSAULT AND PUNISHMENT THERETOR

Penetrative 3. Apersonis soid to commit "penetrative sexual assault” if—

1 mlt. . R . -
Fesmal assanlt {a) he penetrates his pemis, to any extent, into the vagina, mouth, urethra or anus

of a child or males the child to do so with him or any other person: or

(&) he inserts, to amy extent, any object or a part of the body, not being the pems,

into the vagina, the urethra or amus of the child or makes the child to do so with him or
any other person: or

{c) he mampulates any part of the body of the child so as to cause penetration
into the vagina, urethra, ame or any part of body of the child or malees the child to do
so with him or any other person or

{d) he applies his mouth to the penis, vagina, anus, wethra of the child or makes
the child to do so to such person or amy other person:
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Provided that where such penetrative sexuanl assonlt is committed against a child
between sixteen to eighteen years of age, it shall be considered whether the consent
for such an act has been obtaned agninst the will of the cluld or the consent has been
obtained by use of violence, force, threat to use force, intoxicants, drugs , im personation,
froud, deceit, coercion, undue influence, threats, when the child is sleeping or
unconscious or where the child does not howve the capacity to understand the nature
of the act or to resist it.

Explanation I — For the purposes of this section.

{a) "consent” means the unsquivocal voluntary agreement where the person
hos by words, gestures, or any form of non-verbal commumcation, commumcated
willingness to participate in the act referred to in this section:

(&) "unequivocal woluntary agreement” means willingness given for specific
and be limited to the express act consented to under thiz section

Explanation II.— Achild, who does not offer actual physical resistance to penetrative

5 sexual assault 15 not by reason only of that fact, to be regarded as consenting to the sexual

activity:
4. Whoewver commits penstrative sexual assault shall be pundished with imprisonment

of either description for a term which shall not be less than seven years but which m oy extend
to im prisonment for life, and shall also be liable to fine.

B —ACCh A74TED PENETRATTVE SEXTAL ASS ATILT AND PUNISHMENT THEREFOR
5. (a)Whoever, being a police officer, commits penetrative sexual assault onachild —
(i} writhin the limits of the police station or premises at which he is appointed: or
(it} in the premises of any station house, whether or not situated in the police
station, to which he is appointed: or
(iii) in the cowrse of his duties or otherwise: or

{ &) Whoever being a member of the armed forces or security forces commits penetrative
sexual assault on a child—

(i} within the limits of the area to which the person is deployed: or
(i1} in amy areas under the command of the forces or armed forces: or
(iif) in the course of iz duties or otherwize: or
{iv) where the said person is known or identified as a member of the security or
armed forces: or
(e} whoever being a public servant commits penetrative sexual assoult on a child: or
{d) whoe-er being on the management or on the staff of a jail, remand home, protection
home, observation home, or other place of custody or care and protection established by or
under any law for the time being in force, commits penstrative sexual assoult on a cluld,
being inmate of suchjail, remand home, protectionhome, observation home, or other place of
custody or core and protection: or

{¢} whoever being on the management or staff of o hospital, whether Government or
private, commits penetrative sexual assault on a child in that hospital: or

{f) whoever being on the management or staff of an educational institution, commaits
penetrative sexual assoult on a child in that institution: or

{g) whoewver commits gang penetrative sexual assault on a child: or

(k) whoever commits penetrative sexual assault ona child using deadly weapons, fire,

45 heated substance or corrosive substance: or
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() whoever commifs penetrative sexual assault causing grievous hurt or causing injury
to the sexual organs of the child: or

{j) whoever commits penetrative sexual assoult on a child, which—

(i} physically incapacitates the child or couses the child to become mentallyill or
to become mentally unfit to perform regular tasks, tem porarily or permanently: or

(ii) in the cose of female child, malkes the child pregnont as a consequence of
sexual assault;

(i) inflicts the child with Human Immunodeficiency Virus or amy other life
threaterng disease or infection which may either temporarily or permanently impair
the child by rendenng lim physically incapacitated, mentally il or mentally unfit to
perform regular tasks: or
{k} whoewver, taking advantage of a childs mental or physical disability, commits

penetrative sexual assonlt on the child: or

{1} whoever commits penetrative sexual assault on the child more thon once or
repeatedly. or

{m) whoewer commits penetrative sexual assoult on a child below twelve years: or

{n) whoever being a relative of the child through blood or adoption or marmiage or
guardianship or in foster care or having a domestic relationship with a parent of the child or
who is living in the same or shared household with the child, commits penetrative sexual
assaudt on such child: or

{o) whoever being, in the ownership, or management, or staff, of any institution
providing services to the child, commits penstrative sexual assault on the child: or

{p) whoever being in 2 position of trust or authority of a child commits penetrative
sexual assault on the child in an institution or home of the child or any where else: or

{g) whoever commits penetrative sexual assault on o child knowing the cluld is pregnont:

{r) whoever commits penetrative sexual assault on a child and attem pts to murder the
child: or

{#) whoewver commits penetrative sexual assoult on o cluld in the course of communal or
sectarion violence: or

{#) whoever commits penetrative sexazal assault on o child and who has been previously
convicted of having committed amy offence under this Act or any sexual offence pumshable
under any other law for the time being in force,

is soad to commit aggravated penetrative sexual assault.

6. Whoever, commits ageravated penstrative sexual assoult, shall be punished with
rigorous im prisonment for a term which shall not be less than ten years but which mayextend
to imprisonment for life and shall also be liable to fine.

C —SERUAL ASSAULT AMD PUNISHMENT THEREFOR

7. Whoewver, with sexual intent touches the vagina, penis, anus or breast of the child
or makes the child touch the wagina, penis, anus or breast of such person or any other
person, or does amy other act with sexual intent which inwvolves physical contact without
penetration is said to commit sexual assault:

Provided that where such penetrative sexual assault 15 committed against a child
between sixteen to eighteen years of age, it shall be considered whether the consent for such
act has been obtained agodnst the will of the child or the consent has been obtained by use
of violence, force, threat to use force, intoxicants, drugs, impersonation, fraud, deceit, coercion,
undue influence, threats, when the child is sleeping or unconscious, or where the child does
not harve the capacity to understand the nathwe of the act or to resist it
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Explanatfion I — For the purposes of this section,—

{a) "consent” means the unequivocal voluntary agreement where the person
has by words, gestures, or any form of non-verbal commumcation, commumcated
willingness to participate in the act referred to in this section:

() "unequivocal voluntary agreement” means willineness given for specific
and be limited to the express act consented to under this section.

Explanation II— & child who does not offer actual physical resistance to sexual
activity 15 not by reason only of that fact, to be regarded as consenting to the sexual assault.

Explanation I — Any question which inmolves “sexual intent” shall be o question of
1o fact.

8. Whoever, commits sexual assault, shall be punished with imprisonment of either
description for a term which shall not be less than three years but which may extend to five
years, and shall also be liable to fine.

D.—ACCRAMTED SEXUAL ASSAULT AND PUNISHMENT THEREFOR
15 9, (a ) Whoewver, being o police officer, commits sexual assault ona child—
(i) within the limits of the police station or premises where he is appointed: or
(i7) in the premises of any station house whether or not situated in the police
station to which he is appointed: or
{ifi) in the couxrse of his duties or otherwise: or
20 {iv) when the person is known or identified as o police officer: or

{¥) whoever, being a member of the armed forces or security forces, commits sexual
assault on o chuld—

(i) within the limits of the area to which the person is deployed: or
(i7) in amy areas under the command of the security or armed forces: or

[

{ifi}) in the cowrse of lus duties or otherwise: or
(i) where he is lmown or identified as o member of the security or armed forces: or
{c}) whoever being a public servant commits sexual assault on a child: or

{d) whoewver being on the management or on the staff of a jail, or remand home or
protection home or ohservation home, or other place of custody or core and protection
5o established by or under any law for the time being in force commaits sexsal assault on a child
being inmate of such jail or remand home or protection home or observation home or other
place of custody or care and protection: or
(e} whoever being on the management or staff of a hospital, whether Government or
private, commits sexual assault on a child in that hospital: or
{f) whoever being on the management or staff of an edusational institution, commits
sexual assoult on a child in that institution: or

{g) whoewver commits gang sexual assault on a child : or

by
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{h) whoever commits sexual assoult on a child using deadly weapons, fire, heated
substance or corrosive substance: or
40 {f) whoever commifts sexual assault causing grievous hurt or causing injury to the
sexual organs of the child: or
{j) whoever commits penetrative sexual assault on a child, which—
(i) physically incapacitates the child or conses the child to become mentallyill or
to become mentally unfit to perform regular tasks, temporarily or permanently; or
45 (i7) inflicts the child with Human Immunodeficiency Virus or any other life
threatening disease or infection which may either temporarily or permanently impair
the child by rendering him  physically incapacitated , mentally ill or mentally unfit to
perform regular tasks: or
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(k) whoewver, taking advantage of a child’s mental or physical disability, commits
sexual assoult on the child: or

{7) whoever commits sexual assault on the child more than once or repeatedly. or

{m) whoever commits sexual assoult on a child below twelve years: or

{m) whoever, being a relattve of the child through blood or adophion or marnage or
guardionship or in foster care, or hoving domestic relationship with o porent of the child, or
who is living in the same or shored hovesshold with the child, commits sexoml assollt on such chald: or

{o) whoewver being in the ownership or management or staff, of any instihation provading
gservices to the cluld, commaits sexual assonlt on the cluld in such institution: or

{p) whoewer, betng in a position of trust or authority of o child, commits sexual assault
on the child in an institution or home of the child or anywhere else: or

{g) whoever commits sexual assault ona child knowing the chald is pregnont: or

{r) whoever commaits sexunl assault on a child ond attempts to murder the child; or

{z) whoever commits sexual assault on a child in the course of communal or sectarian
wviolance: or

{#) whoever commits sexual assault on a child and who has been previously comicted
of hoving committed amy offence under this Act or any sexual offence punishable vnder amy
other lawr for the time being in force,
iz soid to commit aggrovated sexual assounlt

10. Whoewer, commits aggravated sexunl assonlt shall be punished with im prisonment
of either description for a term which shall not be less than five years but which may extend
to seven years, and shall also be liable to fine.

E —3SEXUAL HARASEMENT AND PUNISHEMENT THEREFOR
11. Aperson is soid to commit sexual harassment upon a child when such person with
sexual intent
(i) utters any word or makes any sound, or makes any geshure or exhibits amy
object or part of body with the intention that such word or sound shall be heard, or
such gestuwe or object or part of body shall be seen by the chuld: or
(i) makes a child extahit his body or ooy port of his body so as it is seen by such
person or ary other personc or
(#i1) showrs omy object to o child in ooy form or media for pornographic purposes: or
{iv) repeatedly or constantly follows or watches or contacts a cluld either directly
or through any means: or

{v) threatens to use, in any form of media, a real or fabricated depiction through

electronic, film or digital or any other mode, of any part of the body of the child or the -

imvolvernent of the child in a sexual act
Explanation — Any question which imvolves “sexual intent” shall be a question of fact.
121. Whoewver commits sexual harassment upon a child shall be punished with
imprisonment of either deseription for a term which may extend to three years and shall also
be liable to fine.
CHAPTER.III
Usmic CHILD FOR FORMOGRAFHIC PURPOSES AND PUNISHMENT THEREFOR
13. Whoewver, uses achild in any form of media (including programme or advertisement
telecast by telewision channels or internet or any other electronic form or printed form,
whether or not such programme or advertisement is intended for personal use or for
distribution), for the purposes of sexual gratification, wiuch includes—
(a) representation of the sexual organs of a child:
() usage of o child engaged in real or simulated sexual acts (with or withoust
penetration):
(c) the indecent or obscene representation of a child,
shall be gulty of the offence of wsing a child for pormographic purposes.
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Explanation —For the purposes of this section, the expression “use a child™ shall
include involving a child through any medinm like print, electronic, computer or any other
technology for preparation, production, offering, transmitting, publishing, facilitation and
distribution of the pornographic material.

14. () Whpoever, uses achild or children for pornographic purposes shall be liable for
rigorous imprisonment which may extend to five years and shall also be liable to fine and 1n
the event of second or subsequent conviction with imprisonment of either description for a
term which may extend to seven years and also with fine.

{2} If the person wsing the child for pornographic purposes commits any offence
referred to in section 3, or section 3, or section 7, or section O, by directly participating in
pornographic acts, he shall be prmishable for life imposonment ond sholl also be lioble to fine.

15. Any person, who stores, for commercial purposes any pornographic material in
any form involving a child shall be pundshed with imprisonment of either description which
may extend to three years or with fine or with both.

CHAPTER IV
ARETMENT OF AND ATTEMPT TO COMMIT AN DFFENCE
16. & person abets an offence, who—
First— Instigates oty person to do that offence: or

Jecondly — Engages with one or more other person or persons 1 ary Conspiracy
for the doing of that offence, if an act or illegal omission takes place in pursuance of
that conspiracy, and in order to the doing of that offence: or

Thirdly —Intentionally adds, by any act or illegal omission, the doing of that
offence.

Explanation [ — Aperson who, by wilful misrepresentation, or by wilful concealment
of a material fact, which he is bound to disclose, voluntarily couses of procures, of attempts
to cause or procure a thing to be done, is said to instigate the doing of that offence.

Explanation II —Whoever, either prior to or at the time of commission of an act, does
anything in order to facilitate the commission of that act, and therebry focilitates the commission
thereof, 15 said to md the doing of that act.

17. Whoewver abets any offence wnder this Act, if the act abetted is committed in
consequence of the abetment, shall be punished with punishment provided for that offence.

Explanation. — An act or offence is soid to be committed in consequence of abetment,
when it is committed in consequence of the instigation, or in pursuance of the conspiracy or
with the ad, which constitutes the abetment.

18. Whoewver attempts to commit any offence puarushable under this Act or to cause
such an offence to be committed, and in such attempt, does amy act towards the commission
of the offence, shall be punished with im prisonment of either description which mayextend
to one year or with fine or with both.

CHAPTERWV
FROCEDURE POR REPORTING OF CASES

19. (1) Notwithstanding anything contained in the Code of Criminal Procedure, 1973,
any person (including the child ), who apprehends that an offence under this Act is likely to
be committed or has knowledge thot such an offence has been committed, he shall provide
such information to,—

{a) the Special Irvenile Police Umit: or

{b)  the local palice.
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(2) Bwery report given under sub-section () shall be—
{a) ascribed an entry number and recorded in writing:
{b) be read over to the informant:
{c ) shall be entered in o book to be kept by the Police Umat.

{7) Where the report wnder sub-section () is given by a child, the same shall be
recorded under sub-section (2) in a simple language so that the cluld wnderstonds contents
being recorded.

{4) In case contents are being recorded in the language not understood by the cluld or
wherever it is deemed necessary, o translator or an interpreter shall be provided to the child
if he fails to understand the same.

{¥) Where the Special Juvenile Police Unit or local police is satisfied that the child
against whom on offence has been committed is in need of care and protection, then, it shall,
after recording the reasons in writing, make immediate arrangement to give him suchcare and
protection (including admitting the child into shelter home or to the nearest hospital ) witluin
twenty-fonr hours of the report, as may be required.

(&) The Special Jwvenile Police Unit or local police shall, without wnnecessary delay
but within a period of twenty-four hours, report the matter to the Special Cowrt or where no
Special Court has been designated, to the Court of Session, including need of the child for
care and protection and steps talen in this regard.

20. Any personnel of the media or hotel or lodge or hospital or club or studio or
photographic focilittes, by whatever name called, irrespective of the number of persons
employed therein, shall, on coming across ooy material or object which is sexually explodtative
of the child (including pornographic, sexually-related or malang obscene representationof a
child or children) through the use of any medium, sholl provide such information to the
Special Juvenile Police Unit, or to the local police, as the case may be.

21. (I') Any person, who fails to report an offence under sub-section (1) of section 19
or section 20 or who fails to record such offence under sub-section (2) of section 19 shall be
punished with imprisonment of either description which may extend to six months or with
fine or with both.

{2) Amy person, being in-charge of any com pany or an institution (by whatewver name
called ) who fadls to report the commaission of an offence under sub-section (1) of section 19
in respect of a subordinate under iz control, shall be puished with im prisonment for a term
which may extend to one year and with fine.

{#) The prorvisions of sub-section (/) shall not apply to a child under this Act.

22. (1) Any person, who maokes false complaint or provides folse information agninst
any person, in respect of an offence committed on a cluld below the age of sixteen years,
under sections 3, 3, 7 and section 9, solely with the intention to humiliate, extort or threaten
or defame him, shall be punished with imprisonment for a term which may extend to six
months or with fine or with both.

{Z) Where o false complaint has been made or false information has been proraded by
a child, being less than sixteen years, no punishment shall be imposed on such child.

{¥) Where a false complaint has been mode or false information has been provaded by
a child being more thon sixteen years, and it is prowved that the complaint was made or
information was provided with his own informed decision and in such case, the child shall be
sent to the Juvenile Justice Board constituted under section 4 of the Juvenile Justice (Care
ond Protection of Children) Act, 2000, for suitable remedial action.

{4) Whoewver, not being a child, makes a false complaint or provades false information
agoinst a child, lknowing it to be false, thereby wvictimising such child in any of the offences
under this Act, shall be punished with imprisonment which may extend to one year or with
fine or with both.
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23. (1) No person shall maoke any report or present comments on any child from oy
form of media or studio or photogrophic facilities without haoving complete and authentic
information, and without the consent of the child or his parents or guardion, who may be
imvolved inan offence under this Act either as on accused or as a victim | which may havve the
effect of lowering his character or infringing upon his privacy.

{2) Mo reports in any media shall disclose, without the consent of the child or his
parents or guardian, the identity of a child including his nome, address, photograph, fomily
details, school, neighbouwhood or any other particulars which may lead to disclosure of
identity of the child.

{7) The publisher or owner of the media or studio or photographic facilities shall be
jointly and severally liable for the acts and omissions of his employee.

{4) Any person who contravenss the provisions of sub-section (I ) or sub-section (J)
shall be liable to be punished with im prisonment of either description for a period which shall
not be less than one year but which may extend to two vears or with fine or with both

CHAPTERWI
PROCEDURES FOR RECORDING STATEMENT OF THE CHILD

24. (1) For the purposes of recording the statement of the child, the provisions of
section 137 of the Code of Criminal Procedure, 1975 shall apply.

{2) If the statement of the child 15 being recorded under section 164 of the Code of
Criminnl Procedure, 1973, the Magistrate recording such statement shall, notwithstanding
anything contained therein, record the statement as spoken by the child in the presence of
the parents of the child or any other person in whom the child has trust or confidence:

Provided that the Magistrate may wherever necessary, tale the assistance of an
interpreter while recording the statement of the chald:

Prorvided further that the IMagistrate may, incase of a child hoving o mental or physical
disability, seek the assistonce of a special educator or an expert in that field to record the
staternent of the child.

{7} Notwithstanding anything contained in section 164 of the Code of Criminal
Procedure, 1973 where any statement of the clild is recorded by audio-wideo electromic
means, it ghall be recorded in the presence of the parents of the child or any other personin
whom the child hos trust or confidence.

{4) The provisions contained in the first proviso to sub-section () of section 164 of
the Code of Criminal Procedwre, 1973 shall, so far it permits the presence of the advocate of
the accused shall not apply in this case.

{5) The magistrate shall provide to the child or his representative, o copy of the
document specified under section 207 of the Code of Criminal Procedure, 1973, upon the final
report being filed by the police under section 173 of that Code.

25. Without prejudice to the prowvisions contaned in sub-section (1 ) of section 24, the
police officer while recording the statement of the child shall not be present in his uniform.

26. The police officer making the investigation, shall, while examining the child, ensure
that at no point of time the child come in the contact in amy way with the accused.

27. The medical exomimtion of a child in respect of whom any offence hos been
committed under this Act, shall, notwithstanding that a First Information Report or complaint
has not been registered for the offences under this Act, be conducted in accordance with

3 zection 164 A of the Code of Criminal Procedwe, 1073,

CHAPTER WL
SrEcraL Courts

28. (I} For the purposes of prowviding a speedy tnial, the State Gowernment shall in
consultation with the Chief Justice of the High Cowrt, by notification in the Official Gazette,
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designate for each district, 2 Court of Session to be a Special Court to try the offences under
the Act

(2) While trying on offence under this Act, 2 Special Court shall also try on offence
[other thon the offence referred to in sub-gzection (), with which the accused may, under
the Code of Criminal Procedure, 1973, be chorged at the same trial 5 2 of 1974,

(¥) The Special Court constituted under this Act, notwithstonding anything in the
Inform ation Technology Act, 2000, shall hovve jurisdiction to try offences under section 7B of 21 of 2000.
that Act in so far as it relates to publication or transmission of sexually explicit material depicting
children in any act, or conduct or manner or facilitates abuse of children online.

Presmmgtion 29. Where o person is progsecuted for violating amy of the prowvisions under sections 10

a5 o cerfiin 3, 3, 7 ond sectionD of this Act, and where the wictim is a child below the age of sixteen years,

offences. the Special Court shall presume, that such person hos commaitted the offence, unless the
contrary is proved

Poesmmgtion 30. (1) In any prosecution for any offence under this Act which requures a culpable

of culpable mental state on the part of the accused, the Special Court shall presume the existence of 13

1 .
mentad s such mental state but it shall be o defence for the acoused to prove the fact that he hoad no

such mental state with respect to the act charged as an offence in that prosecution

{2) For the purposes of thas section, a fact 15 soad to be proved only when the Special
Cowrt believes it to exist beyond reasonable doubt and not merely when its existence is
established by a preponderance of probabality. 20

Explanation —In this section, "culpable mental state” includes intention, motive,
knowledge of a fact and the belief in, or reason to believe, a fact

Application of 31. Save oz otherwise provided in this Act, the provisions of the Code of Criminal
Code of Procedure, 1973 {including the provisions as to bail and bomds ) shall apply to the proceedings 2 of 1974,
S:r;;; before aSpecial Court and for the purposes of the sadd provisions, the Special Court shall 25
1975 10 be deemed to be a Court of Sessions and the person conducting a prosecution before
proceedings a Special Cioust, shall be deemed to be o Public Prosecutor.
before a
Special Comrt.
Special Public 32. (I ) The State Government shall, by notification in the Official Gazette, appomnt a
Prozesntos. Special Public Prosecutor for every Special Court for conducting cases only under the
provisions of thizs Act s0

(2 Aperson shall be eligible to be appointed os a Special Public Prosecutor under sub-
section (I } only if he had been in practice for not less thon seven years as an advocate

{53 Bvery person appointed ag a Special Public Prosecutor under this section shall be
deemed to be a Public Prosecutor within the meaning of clause (i) of section2 of the Code of
Criminal Procedure , 1973 and provision of that Code shall have effect accordingly: 55 2 of 1974

CHAPTERWIII
PROCEDURE AMD POWERS OF SPECIAL COURTS AND RECORDING OF EVIDENCE

Procednse and 33. (1) ASpecial Court maoy talee cogmiznnce of any offence, without the accused being
poweIs °f  committed to it for trial, vpon receiving a complaint of facts which constitute such offence, or
Sgecial Conrt. upon a police report of such facts. 40

{2 The Special Public Prosecutor, or as the cose may be, the counsel appearing for the
accused shall, while recording the exam ination-in-chief, cross -examination or re-examination
of the child, communicate the questions to be put to the child to the Special Court which shall
in turmn put those questions to the child.

{7) The Special Court may, if 1t considers necessary, permit frequent breaks for the 43
child during the trial



2 of 1974,

36 of 2000.
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{4) The Special Court shall create a child-friendly atmosphere by allowing a family
member, a guardian, a friend or a relative, in whom the child has trust or confidence, to be
present in the court.

{¥) The Special Couwrt shall ensure that the child is not called repeatedly to testify in the
court.

{6) The Special Court shall not permit aggressive questioning or character assassination
of the child and ensure that dignity of the child is maintained at all times during the trial

{7) The Special Court shall ensure that the identity of the child 15 not disclosed at any
time during the course of investigation or trial, except with the consent of the child or his

parents or guardian

Explanation —For the purposes of this sub-section, the identity of the child shall
include the identfity of the child’s family, school, relatives, neighbourhood or amy other
information by wiuch the identity of the child may be revealed.

{81 In oppropriate cases, the Special Cowrt may, in addition to the punishment, direct
payment of com pensation to the child for any physical or mental trouma cavused to him orf for
immediate rehabilitation of such child.

{9) Subject to the provisions of this Act, o Special Court shall, for the purpose of the
trial of any offence under this Act, have all the powers of a Court of Session and shall try
such offence as if it were a Cowrt of Session, and as far as may be, in accordance with the
procedure specified in the Code of Criminal Procedure, 1973 for trial before o Court of Session

34. (1) Where any offence under thus Act is committed by a cluld, such child shall be
dealt with under the provisions of the Juvenile Justice (Care and Protection of Children) Act,
2000

{2) If arry question arises in any proceeding before the Special Court whether o person
iz achild or not, such question shall be determined by the Special Cowt after satisfying itself
about the age of such person and 1t shall record in writing its reasons for such determination

{¥) No order made by the Special Court shall be deemed to be irvalid merely by any
subsequent proof that the age of o person as determined by it under sub-section (2) was not
the comect age of that person.

35. (1) The evidence of the child shall be recorded within a period of thirty days of the
Special Cowrt talang cognizance of the offence and reasons for delay, if any, shall be recorded
by the Special Court

{2 The Special Court sholl complete the trial, as far as possible, within a period of one
year from the date of talking cognizance of the offence.

36. (1) The Special Court shall ensure that the child is not exposed in any way to the
accused at the time of recording of the evadence, while at the same time enswing that the
accused 15 in a position to hear the statement of the child and communicate with his advocate

{2) For the purposes of sub-section (1), the Special Court may record the statement of
a child through video conferencing or by utilising single visibility mirrors or curtains or any

40 other device.

37. The Special Court shall try cases in camera and in the presence of the parents of
the child or any other person in whom the child has trust or confidence:
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Prorvided that where the Special Court iz of the opinion that the child needs to be
examined at a place other than the court, it shall proceed to issue a commissionin accordance
with the provisions of section 284 of the Code of Criminal Procedure, 1973,

38. (I)Wherever necessary, the Court may take the assistonce of an interpreter while
recording the evidence of the child.

{2} If a child has a mental or physical disability, the Special Court maoy take the
assistance of a special educator or an expert in that field to record the evadence of the cluld.

CHAPTER I
IMsceLLaMEOUS

39. Subject to such miles as may be made in this behalf, the State Government shall
prepare guadelines for use of non-governmental orgamsations, professionals and experts or
persons having knowledge of psychology, social worl, physical health, mental health and
child development to be associated with the pre-trial and trial stage to assist the chald.

40. Subject to the provvisio to section 301 of the Code of Criminal Procedure, 1973 the
family or the guardian of the cluld shall be entifled to the assistance of a legal counsel of their
choice for any offence under this Act:

Provided that if the family or the guardian of the child are unable to afford a legal
counsel, the Legal Services Authority shall provide a lawyer to them.

41. The provisions of sections 3 to 13 {both inclusive) shall not apply in case of
medical examinationor medical treatment of o child when such medical examinoton or medical
treatment is vndertaken with the consent of his parents or guardian.

42, Where an act or omission constitute an offence pumshable under this Act and also
under army other law for the time being in force, then, notwithstanding anything contained in
any law for the time being in force, the offender found guilty of such offence shall be liable
to punishment only under such law or this Act as provides for punishment which is greater
indegree.

43. (1) The Central Government may, by notification in the Official Gazette, make rules
for carrying out the purposes of this Act.

{2 Bvery mule made under sub-section () shall be lud, as soon as may be after it is

made, before each House of Parliament, while it 15 in session, for a total period of tharty days 5

which may be com prised in one segsion or in two or more successive sessions, ond if, before
the expiry of the session immediately following the session or the successive sessions
aforesaid, both Houses agree in making any modification in the rule or both Houses agree
that the rule should not be made, the rule shall thereafter hove effect only in such modified
form or be of no effect, as the case may be: so, howewver, that amy such modification or
anmulment shall be without prejudice to the ~alidity of anything presaously done under that
mile.

44. (1) If oy difficulty arizes in giving effect to the provisions of this Act, the Central
Government may, by order published in the Official Gazette, make such provisions not
inconsistent with the provisions of this Act as maoy appear to it to be necessary or expedient
for remowal of the difficulty:

Prorvided that no arder shall be made under this section after the expiny of the period of
two years from the commencement of this Act.

{2} Bwery order made under this section sholl be loid, o5 soonas may be after itis made,
before each House of Parliament.
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THE SCHEDULE
[See section 2(c ]
ARMED FORCES AND SECURITY FORCES CONSTITUTED UNDER
{a) The far Force Act, 1950 (43 of 1950):
() The Army Act, 1950 (40of 1930):
(o) The Aszam Rifles Act, 2006 (47 of 2006
{d) The Bombay Home Guard Act, 1947
{z) The Border Security Force Act, 1968 (47 of 1968
{f) The Central Industrial Security Force Act, 1968 (50of 1968):
{g) The Central Reserve Police Force Act, 1949 (06 of 1049
(1) The Coost Guard Act, 1978 (30of 1978);
{7) The Delhi Special Police Establishment Act, 1946 (25 of 1948
{71 The Indo-Tibetan Border Police Force Act, 1992 (35 of 1902 )
{k) The Mavy £Act, 1957 (62 of 1957):
{11 The National Investigation Agency Act, 2008 (34 of 2008 ):
{m) The National Security Guard Act, 1986 (47 of 1980)
{n) The Railway Protection Force &ct, 1957 (23 of 1857
{0 The Sashastra Seema Bal Act, 2007 (330f 2007 )
{p) The Special Protection Group Act, 1088 (34 of 1088):
{g) The Territorial Army Act, 1948 (360f 1948 )
{r) The State police forces (including armed constabulary ) constituted under the State

laws to aad the civil powers of the State and empowered to employ force during internal
disturbances or otherwize including armed forces as defined in clavse (@) of section 2 of the
Armed Forces (Special Powers ) Act, 1958 (28 of 1958).



STATEMENT OF OBIECTS AND EE ASONE

Asticle 13 of the Constitution, infer alia, confers upon the State powers to male
special provision for children. Further, article 39, infer alia, prowvides that the State shall in
particular direct its policy towards securing that the tender age of children are not abused
and their childhood and youth are protected against exploitation and they are given faocilities
to dewvelop in a healthy manner and in conditions of freedom and dignity.

2. The United Nations Comrvention on the Rights of Children, ratified by India on
11th December, 1992, requures the State Parties to undertake all appropriate national, bilateral
and multilateral measures to prevent (a) the inducement or coercion of a child to engage in
oy unalawful sexual activity: (b) the exploitative use of children in prostitution or other
unlawful sexunl proctices: ond (c ) the exploitative use of children in pornographic perfformances
ond materials.

3. The data collected by the Mational Crime Fecords Bureau shows that there has been
increase in cases of sexual offences against chuldren This is corroborated by the Study on
Cheld Abwse: India 20077 conducted by the Mindstry of Women and Child Development
IMoreowver, sexual offences against children are not adequately addressed by the extant laws.
Alarge mumber of such offences are neither specifically provided for nor are they adequately
penalised. The interests of the child, both as o wvictim as well as a witness, need to be
protected. It is felt that offences against children need to be defined explicitly and countered
through commensurate penalties as an effective deterrence.

4. It is, therefore, proposed to enact a self contained comprehensive legislation
infer alia to provide for protection of children from the offences of sexual assault, sexual
harassment and pornograplny with due regard for safeguarding the interest and well being of
the cluld at every stage of the judicial process, incorporating child -friendly procedures for
reporting, recording of evidence, investigation and trial of offences and provision for
establishment of Special Cowrts for speedy trial of such offences.

5. The Bill would contribute to enforcement of the right of all children to safety, security
and protection from sexual abuse and exploitation.

9. The notes on clauses explain in detadl the various provisions contained in the Bill.

7. The Bill seels to achieve the above objectives.

New DeLEn KRIEHNATIRATH
The 16th March, 2011
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Noites on clauses

Clause 2.— This clause provides for defimtions. It defines the wvarious expressions
used in the proposed legislatton which, inier alia, include the expressions “aggravated
sexual assault”, “aggravated penetrative sexual assault”, “armed forces or secunty forces™,
“ghild”, “domestic relationship™, “‘penetrative sexual assault”, “sexual assault™, “sexazal
harassment”, “shored household™, “Special Cowrt™ and “Special Public Prosecutor™.

It further provides that words and expressions used in the proposed legislation and
not defined but defined in the Indion Penol Code, the Code of Criminal Procedure, 1973, the
Juvenile Justice {Care and Protection of Children) Act, 2000 and the Information Technology
Act, 2000 shall hove the meaning respectively assigned to them in the said Codes or the Acts.

Clause 3.—This clouse defines the offence of penetrative sexual assault. It provides
that if o person penetrates his penis, to any extent, into the vagina, mouth, wethra or anus of
achild or makes the child to do so with him or any other person: or inserts, to any extent, any
object or a part of the body, not being the pends, into the wagino, the wethra or anus of clld
or makes the child to do so with lim or any other person: or manipulates any part of the body
of the child so as to couse penetration into the wagina, wethra or anus or any part of the
body of the child or makes the child to do so with him or any other person: or applies his
mouth to the penis, vagina, amus, wethra of the child or makes the child to do so with him or
amy other person, he is said to commit the offence of penetrati~ve sexual assolt.

It further provades that where such penetrative sexual assault is committed against a
child between sixteen to eighteen years of age, it shall be considered whether the consent
for such act has been obtauned agoinst the will of the child, or the consent has been
obtained by use of violence, force, threat to use force, intoxicants, drmugs, im personation,
fraud, deceit, coercion, undue influence, threats, when the child is sleeping or unconscious
o1 where the child does not have the capacity to vnderstond the noture of the act or to resist it.

It alzo provides explanation that for the purposes of this clause, the expression
“consent” means the uwnequivocal voluntary agreement where the person has by words,
gestures, or any form of non-verbal communication, commuricated willingness to participate
in the act referred toin the clause: and “uwnequivocal voluntary agreement” means willingness
given for specific and be limited to the express act consented o under this clause. It also
clarifies that a child, who does not offer actual physical resistonce to penetrative sexal
assault 1s not by reason only of that fact, to be regarded as consenting to the sexunl activity:

Clanse 4 —This clanse prowvides for pumshment for penetrative sexuml assault. It
provides that whoewver commits penetrative sexual assault shall be punished with
imprisonment of either descniption for a term which shall not be less than seven years but
which may extend to im prisonment for life, and shall alzo be liable to fine.

Clause 5. —This clause defines the offence of aggrovated penstrative sexual assault.
It provades that a person 15 said to commit aggravated penetrative sexual assoult, if he—

(a) being o police officer, commits penetrative sexazal assault onachild (7) witlin
the limits of the police station or premises at which he is appointed: or (i7) in the
premises of any station house, whether or not situated in the police station, to which
he is appointed: or (i) in the course of his duties or otherwise: or

(b)) being a member of the armed forces or security forces commits penetrative
sexual assault ona child (i) within the limits of the area to which the personis deployed:
or (if} in any areas under the command of the forces or armed forces: or (7if) in the
course of his duties or otherwise: or (iv) where the said person is known or identified
as a member of the security or armed forces: or

15
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{2} being a public servant commits penetrative sexual assouilt on o child; or

{d) being on the management or on the staff of a jail, remand home, protection
home, observation home, or other place of custody or care and protection established
by or under amy law for the time being in force, commits penetrative sexual assoult on
achild, being inmate of such jail, remand home, protection home, observation home, or
other place of custody or care and protection: or

(¢) being on the management or staff of a hospital, whether Government or
private, commits penetrative sexunl aszault on a child in that hospital: or

(f} being on the management or staff of an educational institution, commits
penstrative sexual assoult on a child in that institution: or

{g) commits gang penetrative sexual assault: or

(k) commits penstrative sexual assault on a child using deadly weapons, fire,
heated substance or corrosive substance: or

(i} commits penetrative sexual assault cousing grievous it or covsing ingury to
the sexual organs of the child: or

{j) commits penetrative sexual assault upon a child which (i) physically
incapacitates the child or causes the child to become mentally ill or to become memntally
unfit to perform regular tasks, tem porarily or permanently; or (71 ) in the case of female
child, makes the cluld pregnont as a consequence of sexual assault: (77 ) inflicts the
child with Human Immunodeficiency Virus or amy other life threatening disease or
infection which may either tem poranly or permanently impair the child by rendering
him physically incapacitated, mentally i1l or mentally unfit to perform regular tasks: or

(k) commits penetrative sexual assanlt on a child taking advantage of his mental
o1 phyzical disability: or

{I)commits penetrative sexual assault on the child more than once or repeatedly:

{m) commits penetrative sexual assoult on a child below twelve years: or

{m) being a relative of the child through blood or adoption or marriage of
guardianshap or in foster care, or having a domestic relationship with a parent of the
child, or who is living in the same or shared household with the child, commits
penetrative sexual assault on such cheld: or

(o) being, in the ownership, or management, or staff, of any institution providing
services to the child, commits penstrative sexual assault on the child: or

(p) being in a position of trust or authority of a child commits penetrative sexual
assault on the child in an institution or home of the child or anywhere else; or

(g) commits penetrative sexual assoult on a child lmowing the child is pregnant:

(r) commits penetrative sexual assault on a child and attempts to murder the
child: or

(5) commits penetrative sexual agsault on a child in the course of communal or
sectarion violence: or

(f}) commits penetrative sexual assault on a child and who has been previously
comwvicted of hoving committed any offence under this Act or any sexual offence
punishable under any other law for the time being in force.

Clause 6.—This clause provides for punishment for aggravated penetrative sexual
assault. It prowvides that whoever, commits agsravated penetrative sexual assault, shall be
punished with rigorous im prisonment for a term which shall not be less than fen year but
which may extend to im prisonment for life, and shall also be liable to fine.
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Clauss 7— This clause defines the offence of sexual assault. It provides that o person
15 said to commit sexual assault if he with sexual intent touches the vagina, pems, anus or
breast of the child or makes the child touch the vagina, penis, anus or breast of such person
orf any other person, or does any other act with sexual intent which involves physical contact
without penetration

It further provades that where such sexual assault 1s committed against a child between
sixteen to eighteen vears of age, it shall be considered whether the consent for such act hos
been obtained against lus will, or the consent has been obtaaned by wse of wiolence, force,
threat to use foree, intoxicants, drugs, im personation, froud, decett, coercion, undue influence,
threats, when the child 15 sleeping or unconscicus, or where the child does not have the
capacity to understond the nature of the act or to resist it.

It also clarifies that the expression “consent” means the unequivocal voluntary
agreement where the person has by wornds, gestures, or any form of non-verbal communication,
commumnicated willingness to participate in the act referred to in this clause, and the expression
“unequivocal voluntary agreement” means willingness given for specific and be limited to
the express act consented to under this clause and that a person who does not offer actual
physical resistance to sexual activity is not by reason only of that fact, to be regarded as
consenting to the sexunl assault and that any question which involves “sexual mntent™ shall
be a question of fact.

Clause 5 —This clouse provides punishment for sexual aszault. It provides that
whoever commits sexual assault, shall be punished with im priscoment of either description
for a term which shall not be less than three years but may extend to five years and shall also
be liable to fine.

Clause 9. — This clause defines the offence of aggravated sexual assomlt. [t prowides
that a person is gaid to commit agerovated sexual assoult, if he—

{&) being a police officer, commits sexual assoult ona child (7)) within the limits of
the police station or premises where he is appointed: or (i) in the premises of amy
station house whether or not situated in the police station to which he is appointed: or
{fif} in the course of his duties or otherwise: or (iv) when the person is known or
identified as a police officer: or

(&) being a member of the armed forces or security forces, commaits sexual assault
onachild (7) within the limits of the aren to which the personis deployed: or (if ) in omy
areas under the command of the security or armed forces: or (ii7 ) in the cousse of his
duties or otherwise: or (iv) where he is lmown or identified as a member of the security
or armed forces: or

{¢) being a public servant, commits sexual assault on a child: or

(&) being on the management or on the staff of a jail, or remand home or protection
home or observation home, or other place of custody or care and protection established
by or under any law for the time being in force commits sexual assault on achild being
inmate of such jail or remand home or protection home or observation home or other
place of custody or care and protection: or

{¢) being on the management or staff of a hospital, whether government or
private, commits sexual assault on achild in that hospital: or

{f) being on the monngement or staff of an educational institution, commits
sexual assault on a clild in that institution: or

{g) commits gong sexual assoult on a child : or

{h) commits sexual assault on a child wsing deadly weapons, fire, heated
substance or corrosive substance: or

(i)} commits sexual assault cowsing grievous hurt or causing injury to the sexual
organs of the clhild: or
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{j} commits sexual assoult upon a ehild which (7)) physically incapacitates the
child or causes the child to become mentally ill or to become mentally unfit to perforn
regular tasks, temporarily or permanently: or (#i) inflicts the child with Human
Immunodeficiency Wins or any other life threatening disease or infection which may
either temporanly or permaonently impair the child by rendering lum physically
incapacitated, mentally i1l or mentally unfit to perform regular tosks: or

(k) commits sexwal asgault on a child talung advantage of his mental or physical
dizahility: or

(1) commits sexual assonlt on the same child more thom once or repeatedly: or

{m) commits sexual aszault on a child below twelwve years: or

{m) being a relative of the child through blood or adoption or maomiage or
guardianship or in foster care, or howving domestic relationship with a parent of the
child, or who is living in the same or shared household with the child, commits sexual
assault on such child: or

(o} being in the ownership or monagement or staff, of any institution provading
services to the child, commits sexual assault on the child in such institution: or

{p) being in 2 position of trust or authority of a child, commits sexual assault on
the child in an institution or home of the child or anywhere else: or

{g) commits sexual assoault on a child knowing the child is pregnant: or
(7) commits sexunl assault on o child and attem pts 0 murder the cluld: or

{5) commits sexual agsoult on a child in the cowrze of commural or sectarian
wiolence: or
{f) commits sexual assonlt on a child and who has been pre~aously comvicted of

having committed any offence under this Act or amy sexual offence punishable under
arry other lawr for the time being in force.

Clause 10.—This clause provades for pumshment for aggrovated sexual assoult. It
provides that whoever commits aggravated sexual assonlt shall be punizhed with im prisonm ent
of either description for a term which shall not be less than five years but which may extend
to seven years and shall also be liable to fine

Clause 11.—This clause defines the offence of sexual harassment. It provides that a
personis sadd to commit sexual harassment upon a child when such person with sexual intent
(1) utters amy word or makes any sound, or malkes any geshue or exhibits any object or part
of body with the intention that such word or sound shall be heard, or such gesture or object
or part of body shall be seen by the child: or (i) makes a chald exhibit his body or any part of
his body so as it 15 seen by such person or any other person: or (i) shows any object to a
chuld in any form or media for pornographic purposes: or (iv) repeatedly or constantly
follows or watches or contacts a child either directly or through any means: or (v) threatens
touse, in oy form of media, o real or fabricated depiction through electronic, film or digital or
amy other mode, of any part of the bodyy of the child or the involvement of the chald in o sexual
act. It further clarifies that oy question which involves “sexual intent™ shall be o questionof
fact.

Clause 12.—This clause prowides for pumshment for sexual harassment. It provides
that whoewer commits sexual harassment upon a child shall be punished with im prisomment
of either description for a ferm whach may extend to three years and shall also be liable to fine

Clause 13— Thus clause defines the offence of use of chald for pormographic purposes
It pronades that whoever uses a child in any form of media (including programme of
advertisement telecast by televasion chonnels or internet or any other electromic form or
printed form, whether or not such prograomme or advertisement is intended for persomal use
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or for distribution ), for the purposes of sexunl gratification, whichincludes (a) representation
of the sexual organs of a child; (&) usage of a child engaged in real or simulated sexuval acts
(with or without penetration): or (¢ the indecent or obscene representation of a child, shaill
be guilty of the offence of using a child for pornographic purposes.

It further clarifies that for the purrposes of this clause, the expression “use achild™ shall
include imvolving a child through any medivm like print, electronic, computer or any other
technology for preparation, production, offering, transmitting, publishing, facilitation and
distribution of the pornographic material.

Clause 14 —This clause provides for punishment for using a child for pornographic
purposes. It provides that whoewer uses a child or children for pornographic purposes shall
be liable for rigorous imprisonment which may extend to five years and shall also be liable to
fine and in the event of second or subsequent cormviction with imprisonment of either
description for a term which may extend to seven years and also with fine.

It further provides that if the person using the child for pormographic parposes, commits
ary offence referred to inclavse 3, or clouse 3, ar clavse 7, or clovse 9, by directly participating
in pomographic acts, then he shall be pumshable for life impnsonment and shall also be
liable to fine.

Clause 15.—This clause provides for punishment for storage of pormographic material
involving child. It prowvides that any person who stores, for commercial pwposes, any
pornographic material in amy form involving a child shall be punished with im prisonment of
either description that may extend up to three years or with fine or with both.

Clause 16.—This clause provides the defimtion for abetment of an offence. It prowvides
that o person abets an offence if he instigates any person to do that offence: or engages with
one or more other person or persons in any conspiracy for the doing of that offence, if an act
or illegal omission takes place in pursuance of that conspiracy, and in order to the doing of
that offence: or intentionally adds, by amy act or illegal omission, the doing of that offence.

It further clarifies that a person who, by wilful misrepresentation, or by wilful
concealment of a material fact, which he is bound to disclose, voluntarily causes or procures,
or attempts to couse or procwre a thing to be done, is sodd to instigate the doing of that
offence.

It also clarifies that whoewver, either prior to or at the time of commission of anact, does
onything in order to facilitate the commissionof that act, and thereby facilitates the commission
thereof, 15 soid to aid the doing of that act.

Clauze 17— This clause provides for punishment for abetment. It provides that whoewer
abets amyy offence under the proposed legislation and if the act abetted iz committed in
consequence of the abetment, shall be pumished with pumshment prowvided for the offence.

It further clarifies that an act or offence 1s said to be committed in consequence of
abetment, when it is committed in consequence of the instigation, or in purseance of the
conspiracy or with the aid, which constitutes the abetment.

Clause 18 —This clause provides for pumishment for attempt to commit an offence. It
provides that whoewver attempts to commit any offence punishable under the proposed
legislation or to cause such an offence to be committed, and in such attempt, does any act
towards the commission of the offence, shall be punished with imprisonment of either
descriphon which may extend to one year or with fine or with both

Clause 19.—This clause maokes provision for reporting of offences. It provides that
notwithstanding anything contained in the Code of Criminal Frocedure, 1973, any person
(including the child), who apprehends that an offence under the proposed legislation is
lileely to be committed or hos knowledge that such an offence has been committed, he shail
provide such information to the Special Juvenile Police Unit: or the local police.
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It further provides that every report given aforesaid shall be aseribed an entry number
and recorded in writing and be read over to the informant and shall be entered in a bools to be
kept by the Police Unit. Where such report is given by a child, the same shall be recorded in
a simple language so that the child vnderstonds contents being recorded and in case contents
are being recorded in the lansuage not understood by the child or wherever it is deemed
necessary, a translator or an interpreter shall be prowvided to the child if he fails to understand
the same.

It also provides that where the Special Juvenile Police Unit or local police is of the
opinmion that the child agoinst whom on offence has been committed 15 in need of care and
protection, then, it shall after recording the reasons in writing, malke immediate arrangement
to give him such care and protection (including admitting the child into shelter home or to the
nearest hospital ) within twenty-four hours of the report.

It is provided that the Special Juvenile Police Unit or local police shall, withoust
unnecessary delay but within o period of twenty-four howrs, report the matter to the Special
Cowrt or where no Special Court has been designated, to the Cowt of Session, including
need of the child for care and protection and steps taken in this regard

Clanse 20 —This clause provides for obligation of media, studio and photographic
facilities to report cases. It provides that if any personnel of the media or hotel or lodge or
hospital or club or studio or photographic facilities, by whatever name called, irrespective of
the mumber of persons employed therein, comes across any material or object which is
sexually exploitative of the child (including pornographic, sexually-related or malang obscene
representation of a child or children) through the use of amy medium , then he shall provide
suchinformation to the Special Juvenile Police Unit, or to the local police, as the case may be

Clawse 21 —This clanse provides for pumshment for failure to report or record a case
It provades that any person, who fails to report an offence under sub-clause (1) of clouse 19
or clause 20: or who fails to record such offence under sub-clause (2} of clouse 19 shall be
punished with imprisonment of either description which may extend to six months or with
fine or with both

It further provides that any person, being in-charge of any company or an institution
(by whatewer name called ), who fails to report the commission of on offence under sub-
clause (I ) of clause 19 in respect of a subordinate under his control, shall be punished with
im prisonment for a term which may extend to one year and with fine

It also prowides that the prowvisions of punishment for failure to report under sub-
clause (1) of this clause shall not apply to a child under the proposed legislation.

Clause 22 —This clause provides for pumshment for false complaint or false
information It provides that any person, who makes false complaint or provides false
information against amy persorn, in respect of an offence commaitted on a child below the age
of sixteen years, under clauses 3, 5, 7 and 9, solely with the intention to lmmiliate, extort or
threaten or defame him , shall be punished with im prisonment for a term that masrextend to six
months or with fine or with both,

It further provades that if o chald, being less thon sixteen yvears, malkes a false com plaint
or provides falze information then no punishment shall be imposed on such child.

It also provides that where a false complaint has been made or false information has
been provided by any child being more than sixteen years, and it is proved that the com plaint
was made or information was provided with his own informed decision, in such case, the
child shall be sent to the Juvenile Justice Board constituted vnder section 4 of the Juvenile
Justice (Care and Protection of Children ) Act, 2000, for swtable remedial action

It also prowvides that whoewver, not being a child, makes a false complaint or provides
amry false information against a child, knowing it to be false, thereby wvictimising such child in
amry of the offences under the proposed legislation, shall be punished with imprisonm ent
which may extend to one year or with fine or with both.
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Clanse 23 —This clavse provides for procedure for media It provides that no person
from any form of media or studio or photographic facilities shall, withowt having complete
and authentic information, make any report or present comments on any child who may be
involved in an offence under the proposed legislation either as an accused or as a victim,
which may have the effect of lowering s character or infringing upon his privacy, without
the consent of the child or his parents or guardian.

It further provides that no reports in any media shall disclose the identity of a child
including his nome, address, photograph, family details, school, neighbourhood or any
other particulars which may lead to disclosure of identity of the child without the consent of
the child or his parents or guardian

It also provades that the publisher or owner of the media or studio or photographic
facilities shall be jointly and severally liable for the act and omission of his employee.

It also provides that any person who contravenes the prowvisions of sub-clause () of
this clause shall be liable to be punished with im prisonment of either description for a period
wihich shall not be less than one year and may extend to two years or with fine or with both

Clause 24 —This clause provides for recording the statement of a child. It provides
that for the purposes of recording the statement of the child, the provisions of section 137 of
the Code of Criminal Procedure, 1973 shall apply.

It further prowvides that if the statement of the child is being recorded under section 164
of the Code of Criminal Procedure, 1973, the Magistrate recording such statement shail
recornd the statement as spolen by the child in the presence of the parents of the child or any
other personinwhom the child has trust or confidence and wherever necessary, the Magistrate
may take the assistance of an interpreter while recording the statement of the child and in
case of a child having a mental or physical disability, seel the assistance of special educator
or an expert in that field to record the statement of the child.

It also pronades that notwithstonding anything contained in section 164 of the Code of
Criminnl Procedure, 1973 where oy statement of the child is recorded by andio-video electronic
means, it shall be recorded in the presence of the parents of the child or any other personin
whom the child has trust or confidence.

It also prowvides that the provisions contxned in first proviso to sub-section (1) of
section 164 of the Ciode of Criminal Procedure, 1973 shall, so far it permits the presence of the
advocate of the accused shall not apply in this case.

It also prowvides that the magistrate shall provide to the child or his representative, a
copy of the document specified under section 207 of the Code of Criminal Procedwse, 1973,
upon the final report being filed by the police under section 173 of that Code.

Clanse 23 —This clouwse provides for police officer not to be in vniform. It provides
without prejudice to the prowvisions contained in sub-clonse (1) of clause 24, that the police
officer while recording the statement of the child shall not be present in his uniform.

Clause 26 —This clause provides for the accused not to be in contact with the clald.
It proevides that the police officer maoking the investigation, shall, while examining the child,
ensure that at mo point of time the cluld come in the contact in amy way with the accused.

Clause 27 —This clause provides for medical examination of a child. It provades that
the medical examination of a child in respect of whom amy offence has beencommitted under
the proposed legislation shall be conducted in accordance with section 164A of the Code of
Criminal Procedure, 1973 whether or not the First Information Report or com plaint has been
registered for the offence.

Clause 28 —This clause makes provision for Special Courts. It provides that for the
purpose of provading o speedy tnal, the State Government shall in consultation with the
Chief Justice of the High Cowrt and by notification in the Official Gazette, designate for each
district, a Cowrt of Session to be a Special Court to try the offences under the proposed
legislation.
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It further prosddes that while trying an offence under the proposed legislation, a
Special Cowt shall also try an offence with which the accused may, under the Code of
Criminal Procedure, 1973 be charged at the same trial.

It also provides that the Special Court constituted under the proposed legislation sholl
harvve jurisdiction to try offence under section 678 of the Information Technology Act, 2000
in so for as it relates to publication or transmission of sexually explicit matenal depicting
children in any act, or conduct or mammer or facilitates abuse of children online.

Clause 29 —This clause provides for presumption as to certain offences. It prowvides
that where a person is prosecuted for violating any of the provisions under clouses 3, 5, 7
and © of the proposed legislation, and where the wictim is o child below the age of sixteen
years, the Special Cowrt shall presume that such person has commaitted the offence, unless
the controry is proved.

Clause 30.—This clause provides for presumption of culpable mental state. It provades
that in any prosecution for any offence wnder the proposed legislation which requires a
culpable mental state on the part of the acoused, the cowrt shall presume the existence of
such mental state but it shall be a defence for the accused to prowe the fact that he had no
such mental state with respect to the act chorged as an offence in that prosecution

It further provides that for the purposes of this clouse, a fact is goid to be proved only
when the court believes 1t to exist beyond reasonable doubt and not merely whenits existence
is established by a preponderance of probability.

It alzo expladns that “culpable mental state™ includes intention, motive, knowledge of
a fact and the belief in, or reason to believe, a fact.

Clause 31 —This clause provides for application of Code of Criminal Procedure, 1973
to proceedings before o Special Court. It provddes that the provasions of the Code of
Criminal Procedure, 1973 (including the prowvisions as to bail and bonds ) shall apply to the
proceedings before a Special Court and the Special Cowrt shall be deemed to be a Court of
Sessions for the purposes of the sud provisions and the person conducting a prosecution
before a Special Court, shall be deemed to be a Public Prosecutor.

Clause 32.—This clouse maoles provision for Special Public Prosecutors. It provwides
that the State Government shall, by notification in the Official Gazette, appoint a Special
Public Prosecutor for every Special Cowrt for conducting cases under the prowvisions of the
proposed legislation

It further provides that a person shall be eligible to be appointed as a Special Public
Prosecutor only if he had been in practice for not less thon seven years as an advocate and
every person appointed as a Special Public Prosecutor under this clause shall be deemed to
be o Public Prosecutor under the Code of Cniminal Procedure, 1973 and provision of the Code
ghall have effect accordingly.

Clause 33 —This clavse provides for procedwe and powers of Speciol Cowrts. It
prowvides that a Special Cowrt may toke cogmzance of any offence upon recerving a com plaint
of focts which constitute such offence, or upon a police report of such facts, without the
accused being commaitted to it for trial.

It further provides that the Special Public Prosecutor, or as  the case may be, the
counsel appearing for the accused shall while recording the examination-in-chief, cross-
examination or re-examination of the child, commumcate the questions to be put to the child
to the Special Court, and the Special Court may, if it considers necessary, permit frequent
breals for the child during the trial. It also lays down that the Special Cowurt shall create a
child -friendly atmosphere by allowing a family member, or a guardian, or a friend or a relative,
in whom the child reposes confidence, to be present in the court and the Special Court shall
ensure that the chald is not called repeatedly to testify in the court.
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It also provides that the Special Cowrt shall not permit aggressive questioning o
character assassination of the clhild and ensure that digmty of the child is maintained at all
times and the Special Court shall ensure that the identity of the child is not disclosed at any
time during the cowrse of investigation or trial, except with the consent of the child or his
parents or guardian. It also explains that the identity of the child shall include the identity of
the chald’s family, school, relatives, neighbourhood or any other information by which the
identity of the child may be revealed.

It also provides that in appropriate cases, the Special Court may, in addition to the
punishment, direct payment of compensation to a child for any physical or mental trauma
caused to him or for immediate rehabilitation of such child.

It also provades that the Special Court shall, for the purpose of the trial of any offence
under the proposed legislation, hawe all the powers of a Cowrt of Sesgion and shall try such
offence as if it were a Cowrt of Session, and as far as may be, in accordance with the
procedure specified in the Code of Criminal Procedure, 197 3 for trial before a Court of Session

Clause 34.—This clause provides for procedure in case of commission of offence by
child and determination of age by the Special Court. It provides that where any offence under
the proposed legislation is committed by a child, such child shall be dealt with under the
prowvisions of the Juvenile Justice (Care and Protection of Children) Act, 2000.

It further prowvides that if any question arises in any proceeding before the Special
Court whether a person 1z child or not, such question shall be determined by the Special
Cowrt after satisfiying itself about the age of such person and it shall recond in writing its
reasans for such determination and no order made by the Special Court shall be deemed to be
invalid merely by any subsequent proof that the age of a person as determined by the Special
Cowrt was not the correct age of that person

Clause 35 —This clouse provides for period for recording of evidence of the child and
disposal of case. It provides that the evidence of the child shall be recorded within a period
of thirty days of the Special Court taking cognizance of the offence and the Special Court
shall complete the trial, as for as possible within a period of one year from the date of talking
cognizance of the offence

Clanse 36.—This clonmse makes provision for the child not to see the accused at the
time of testifying. It casts upon the Special Cowt a duty to ensure that the cluld is not
exposed in any way to the accused at the time of recording of the evidence, wihile at the same
time ensuring that the accused is in a position to hear the statement of the child and to
commumicate with his advocate. It empowers the Special Court to record the statement of a
child thwough wideo conferencing or by utilising single wisibility mirross or curtoing or ooy
other such dewice.

Clanse 37.—This clause provides for trials to be conducted in camera It provides
that the Special court shall try cases in camera and in the presence of the parents of the child
or any other person in whom the child hos trust or confidence and where the Special Court is
of the opimion that the cluld needs to be examined at a place other than the court, 1t shall
proceed to issue a commission in accordance with the provisions of section 284 of the Code
of Criminal Procedure, 1973,

Clause 38 —This clause malkes prowvision for assistance of an interpreter or expert
while recording the ewvidence of the child. It prowides that wherever necessary, the Court
may talee the assistance of an interpreter while recording the evidence of the child and if a
child has mental or physical disability, the Special Court may take the assistance of a special
educator or an expert in that field to record the evidence of the child

Clause 39 —This clause provides for guidelines for child to take agsistance of expert,
etc. It provides that subject to such nules as may be made in this behalf, the State Government
shall prepare guidelines for use of non-governmental organisations, professionals and experts
or persons hoving kmowledge of psychology, social worl, physical health, mental health and
child development to be agsociated with the pre-trial and trodl stage fo assist the clald.
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Clause 40 —This clovse provides for right of child to take assistance of legal
practitioner. It provides that subject to the proviso to section 301 of the Code of Crimimal
Procedure, 1973, the family or the guardian of the child shall be entitled to the assistance of
alegal counsel of their choice for amy offence wnder the proposed legislation and if the fomily
or the guardian of the child are unable to afford a legal counsel, the Legal Services Authority
ghall provide a lawyer to them.

Clauss 41 —This clause provides that the provisions of clauses 3 to 13 shall not apply
incaze of medical examination or medical treatment of a child when such medical examination
or medical treatment is vndertalen with the consent of his parents or guardian

Clause 42 —This clouse provides that where an act or omission constitute an offence
punishable under the proposed legislation and also under anty other law for the time being
in force, the offender found guilty of such offence shall be liable to punishment only under
such law or the proposed legislation as provades for punishment which 1s greater in degree.

Clause 43— This clouse empowers the Central Government to make rules. It prowides
that the Central Government may, by notification in the Official Gazette, make rules for
carrying out the purposes of the proposed legislation.

It also pronvides that every rile made under this clause shall be load, as soon as may be
after it iz made, before each Howse of Parliament

Clause 44 —This clomse provides for power to remove difficulties. It provides that if
anyy difficulty arises in giving effect to the provisions of the proposed le gislation, the Central
Government maory, by aorder published in the Official Ga=zette, male such provisions not
inconsistent with the provisions of the proposed legislation as may appear to it to  be
necessary or expedient for remowval of the difficulty.

It further provides that no order shall be made under this clouse after the expiry of two
wyears from the commencement of the proposed legislation

It also provades that every Order made under this clouse shall be lmd, as soon as may
be after it iz made, before each Howse of Parliament.



MEMORANDUM REGARDING DELEGATED LEGISLATION

Sub-clause (1) of clouse 43 of the Bill provides that the Central Government may, by
notification in the Official Gazette, male rules for canying out the purposes of the proposed
legislation.

2. Bub-clawse (2) of clouse 43 provides that every rule made under this clause shall be
load, az soon o may be after it is made, before each House of Parlinment.

3. The matters in respect which the Central Government may make rules are matter of
procedure and adm imstrative detasls and i1t 15 not procticable to provide for them in the Bill
itself. The delegation of Legislation power is, therefore, of a normal character.
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